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Canada’s Global Skills Strategy PG.4
A look at the federal government’s 
program aimed at streamlining the 
process to bring talent and new skills 
from abroad

BY JEFFREY R. SMITH

IT’S NOT uncommon for a worker to join a com-
pany on a part-time basis before moving to a full-
time position. But should that period of part-time 
work be treated differently when determining that 
worker’s notice of termination? Not according to 
a New Brunswick court that recently determined a 
worker’s service time for the purposes of calculat-
ing the reasonable notice period should include 
the worker’s entire unbroken period of employ-
ment that started with a few years of part-time 
work before progressing to more than a decade of 

full-time work.
Woodstock First Nation Economic Develop-

ment Corporation (WFNEDC) operates a casino 
called the Eagle’s Nest Gaming Palace on the 
Woodstock First Nation in New Brunswick. It hired 
Kathy Slipp, 58, in July 2001 to be a part-time bin-
go caller at the Eagle’s Nest bingo hall. Five years 
later, Slipp added office assistant and cashier re-
sponsibilities to her job duties and started working 
full-time hours.

A mixed approach to mitigation               
for fixed-term employees
Recent cases have highlighted that the duty to mitigate after a breach of a 
fixed-term employment contract is treated differently among the provinces
BY MATTHEW TOMM

DOES AN employee who has had their fixed-
term contract breached have a duty to find 
other employment during the balance of the 
term? The answer is it depends on where you 
are. In Ontario, where jurisprudence provides 
for damages to the end of the contract’s 
term without deduction for income earned 
in alternative employment, there can be a 
windfall for some employees. But courts 
outside Ontario are registering disagreement 
with that idea.

Under the current law, an employee’s dam-
ages after a breach of a fixed-term contract 
could vary dramatically between jurisdictions. 
Until the jurisprudence settles, prudent em-
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Workplace safety during COVID-19: 
the right to refuse unsafe work PG.3
When remote workers return to the 
workplace, employers may face work 
refusals due to safety concerns
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Ask an Expert PG. 2 
Vacation and service time for 
laid-off workers 

Full credit for both                              
full- and part-time work
Reasonable notice of dismissal should reflect worker’s 
full term of service, not just time spent working full-time: court
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ployers can draft their contracts to avoid uncer-
tainty and litigation.

Mitigation basics
After a breach of contract, the innocent party is 
entitled to compensation putting them in the 
position they would have been in but for the 
breach. That includes taking account of their 
efforts to replace the benefits of the contract. 
Two principles that often apply are:

• The claimant cannot recover losses that 
could have been reasonably avoided — in 
other words, the duty to mitigate.

• The claimant cannot recover losses that 
were actually avoided or mitigated.

After the termination of a typical indefinite-
term contract without notice, employees have 
a duty to mitigate their losses by trying to get 
alternative work, and income actually earned 
in new employment is deducted from the 
amount owed (all subject to various nuances). 

Until 2016, it was often assumed that these 
principles applied to damages for the breach 
of a fixed-term contract as well. But then the 
Ontario Court of Appeal threw that assump-
tion into doubt. 

The Ontario approach
The seminal case in Ontario is Howard v. Ben-
son Group Inc. The employee, John Howard, 
worked under a contract with a five-year term. 
It was terminated after just two years. The con-
tract included a termination clause providing 
for payment “in accordance with the Employ-
ment Standards Act,” but that was ruled unen-
forceable. The Court of Appeal held that How-
ard was entitled to damages for the three-year 
balance of the term, with no duty to mitigate 
and without deduction for mitigation. 

The court reasoned that a contract for a 
definite term is analogous to a contract for 
liquidated damages (or pre-determined dam-
ages). Under both types, the parties bargain for 
certainty, and leaving the issue of mitigation 
on the table would undermine that. It deter-
mined that the usual principles of mitigation 
do not apply, absent an explicit agreement to 
the contrary. This was an expensive ruling for 
the employer — what could have been liability 
for a few weeks’ pay turned into unmitigated 
liability for three years.

The Ontario Court of Appeal recently re-
affirmed this approach in Mohamed v. Informa-
tion Systems Architects Inc., emphasizing that it 
ensures “fairness and certainty for workers.” 
Again, the employee was awarded compensa-
tion “for the unexpired term of the contract 
without deduction for mitigation.”

Dissent in British Columbia
In Quach v. Mitrux Services Ltd., the B.C. Court 
of Appeal recently went out of its way to regis-
ter disagreement with the Ontario approach. 
The Quach case dealt with the enforceability of 
a contract variation where no mutual benefit 
(or consideration for the bargain) passed to 
the employee. The disposition did not require 
a ruling on the common law of mitigation, but 
the trial judge had commented approvingly 
on the approach in Howard so the Court of Ap-
peal decided to weigh in. It pointed out that 
there are competing theories about whether a 
dismissed fixed-term employee has a duty to 
mitigate, but the established law in B.C. is that 
an actual diminution of losses should be ac-
counted for, even absent a duty to mitigate. The 
court held in clear terms: “…in British Colum-
bia… the fixed-term nature of a contract does 
not entitle the employee to damages in the full 
amount of unpaid wages for the balance of 
the term without deduction of monies earned 
elsewhere during the term, absent a provision 
otherwise.”

The court added that the B.C. approach is “at 
odds” with Howard.

Saskatchewan also differs from Ontario
In Crook v. Duxbury, the Saskatchewan Court 
of Appeal also opted not to follow Ontario. 
Crook involved an employee, Kerri Duxbury, 
who was dismissed on allegations of cause un-
der a fixed-term contract. After the dismissal, 
Duxbury mitigated her losses by some $52,000 
through subsequent employment. The trial 
judge rejected the cause defence and awarded 
damages to the end of term, without account-
ing for the actual mitigation income and spe-
cifically citing Howard.

On appeal, the court reviewed the relevant 
Saskatchewan law and cited B.C.’s Quach case 
with approval, finding that, where an em-
ployee has in fact mitigated their losses, that 
should be accounted for in the calculation of 
damages. The court reasoned that damages 
for breach of a contract with a definite term 
are not analogous to liquidated damages or a 
fixed contractual sum. Rather, the fixed-term 
employee’s cause of action “lays properly in 
breach of contract and is, therefore, subject to 
the usual principle of the law of damages, i.e., 
recovery is limited to the actual loss.”

Incidentally, the parties in Crook apparently 
agreed that there was no duty to mitigate and 
only disagreed on the relevance of actual miti-
gation income. The Court of Appeal did not 
take a clear position on whether the duty to 
mitigate applies to fixed-term employees.

Alberta court joins Western decisions
Perhaps unsurprisingly, Alberta’s Court of 
Queen’s Bench has also joined the chorus of 

Western dissenters. In Rice v. Shell Global So-
lutions Canada Inc., the employee, Terri Rice, 
worked for Shell under a contract with a four-
year term. Shell dismissed her with two years 
and 10 months remaining. Although the court 
found the agreement was not a “traditional 
fixed-term contract,” it nevertheless held that 
damages should extend to the remainder of the 
term. However, the employer was saved from a 
large bill by the court’s ruling that Rice’s earn-
ings from new employment should be deduct-
ed from her compensation. 

Notably, even after accounting for mitiga-
tion, the employee was owed $257,742 — well 
in excess of the $82,625 that the court found 
in the alternative would have been payable 
over a 15-month period of reasonable notice. 
Quoting the earlier Alberta ruling of Stewart v. 
DIGI Canada Inccorporated, the court said: “… 
the majority of modern cases have held that 
an employee whose definite-term contract is 
breached must still mitigate his or her damages 
or that, in any event, any sums earned within 
the balance of the contractual term must be de-
ducted from the employer’s liability.” 

The Rice decision is clear that the duty to 
mitigate applies to contracts with a definite 
term, as does a deduction for actual mitiga-
tion.

The law across Canada is diverging on miti-
gation for fixed-term employees. It may take 
an appeal to the Supreme Court of Canada to 
clarify matters. However, the cases are consis-
tent that, whatever the presumptive law may 
be, parties can define the implications of any 
early termination by simply stating those im-
plications in the contract. That could mean an 
enforceable clause providing for early termina-
tion or terms clarifying whether the worker has 
an obligation to mitigate. Given the uncertain-
ty in the jurisprudence, employers can protect 
their interests upfront using clear and enforce-
able agreements.

For more information, see:
• Howard v. Benson Group Inc. (The Benson 
Group Inc.), 2016 ONCA 256 (Ont. C.A.).

• Mohamed v. Information Systems Architects 
Inc., 2018 ONCA 428 (Ont. C.A.). 

• Quach v. Mitrux Services Ltd., 2020 BCCA 25 
(B.C. C.A.).

• Crook v. Duxbury, 2020 SKCA 43 (Sask. C.A.).
 Rice v. Shell Global Solutions Canada Inc., 2019 
ABQB 977 (Alta. Q.B.).

• Stewart v. DIGI Canada Incorporated, 2007 
ABQB 662 (Alta. Q.B.).

Matthew Tomm is a sole practitioner in Calgary. 
He advises employers and employees in all aspects 
of employment and human rights law. Tomm can 
be reached at (430) 264-4855 or tomm@mat-
thewtommlaw.com.
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Law on fixed-term mitigation diverging across Canada


